E-Mail Correspondence Between Reading Rights Coalition and Authors Guild (March 3, 2009 to April 3, 2009)



Note: CC’s have been removed.

From: Michael Boni
Sent: Tuesday, March 03, 2009 1:14 PM
To: Daniel F. Goldstein; Paul Aiken
Subject: RE: AAP-Google Settlement
Dan,

I think it best that you discuss the Kindle 2 issue with Paul Aiken.  That way you can hear the Guild’s points from the horse’s mouth.  I am copying Paul on this email, and he will call you.

Please enjoy Europe and have a safe trip.

Kind regards,

Mike

Michael J. Boni

Boni & Zack LLC


From: Daniel F. Goldstein 
Sent: Tuesday, March 03, 2009 1:24 PM
To: Michael Boni; Paul Aiken
Subject: Re: AAP-Google Settlement
Thanks. I look forward to it. Tomorrow at 10:30 eastern many of the leading organizations concerned with print disabilities and cross-disability organizations will be conferring to plan our reaction to this step. I am happy to talk to mr aiken at his convenience but will be happy to convey whatever he wishes me to if we speak before the call.
--------------------------
Sent using BlackBerry




From: Paul Aiken 
Sent: Tuesday, March 03, 2009 6:11 PM
To: Daniel F. Goldstein
Subject: Re: AAP-Google Settlement
Dear Dan,

I'd be happy to discuss our position and a proposal.  I'll try you at 10 a.m. Eastern tomorrow.

Best regards,

Paul

Paul Aiken
Executive Director
Authors Guild



From: Daniel F. Goldstein 
Sent: Wednesday, March 04, 2009 8:35 AM
To: Paul Aiken; Mehgan Sidhu
Subject: Re: AAP-Google Settlement
Dear paul,
I look forward to the call. I would like to include mehgan sidhu from my office, so perhaps you could call my conference call number [ . . .] Thanks
--------------------------
Sent using BlackBerry




From: Paul Aiken 
Sent: Wednesday, March 04, 2009 9:26 AM
To: Daniel F. Goldstein
Subject: Re: AAP-Google Settlement
Will do.  Talk to you shortly.

Paul

"Daniel F. Goldstein" writes:


From: Daniel F. Goldstein 
Sent: Wednesday, March 04, 2009 12:03 PM
To: Paul Aiken
Subject: RE: AAP-Google Settlement
Paul,
I will be sending a report today or tomorrow of the response your proposal received.  Who do you want me to cc on your end?




From: Paul Aiken 
Sent: Wednesday, March 04, 2009 12:15 PM
To: Daniel F. Goldstein
Subject: Re: AAP-Google Settlement
Dan,

Please send it to Jan Constantine as well.  We'll share it internally.

We look forward to receiving it.

Best,

Paul

"Daniel F. Goldstein" writes:


From: Daniel F. Goldstein 
Sent: Wednesday, March 04, 2009 3:49 PM
To: Paul Aiken
Subject: RE: AAP-Google Settlement
Dear Paul,
 

Given the strong feelings on all sides, I think it is important for everyone to know exactly where everyone else stands and why.  For that reason, I have copied on this e-mail all of the persons who participated in a conference call subsequent to ours and who heard your proposal, as well as David Zapolsky from Amazon.  I have also copied several individuals who desired to be on that conference call, who had scheduling conflicts, but who are likely to be involved going forward.  Whether we are headed on a collision course or not could depend in part on a lack of communication, and if this cannot be resolved immediately in a satisfactory manner, I would not want an absence of understanding to be the cause; hence this e-mail.  At the end of the call I conveyed to those on the call the broad points I would communicate to you and was authorized to tell you that the views set forth below are unanimous.
 

After our phone call, I spoke with officers and board members of the American Association of Persons with Disabilities ("AAPD"), the Association for Higher Education Access and Disability ("AHEAD"), the Learning Disability Association ("LDA"), the International Dyslexia Association ("IDA") and the National Center for Learning Disabilities ("NCLD").  Also, George Kerscher from RFB&D and the Daisy Consortium and Peter Jaszi, who has counseled the NFB on copyright issues, were on the call.
 

I presented your proposal that Amazon provide an override on Kindle that would allow a registered user to access all Kindle books using text-to-speech.  After hearing everyone's comments, but realizing that it was a new proposal, I suggested that I convey to you that people saw many problems with the proposal.  Many of the people on the call were new to me and I have not had much experience with the l.d. and dyslexic communities.  I was quickly set straight about my proposed mealy mouth response.  The organizations represented on the call are completely, implacably and without reservation opposed to a registration system as discriminatory, undesirable and unworkable.
 

My experience is in being an advocate for the blind and I am not altogether comfortable speaking up on cross-disability issues, but I will try to convey what I learned from the call, with the understanding that others may wish to chime in with additions, corrections and modifications.
 

First, it was explained to me that the population that will use the text-to-speech version of books is much larger than the community that uses screen access software and includes substantial population that may not now buy books or buy as many.  Thirteen and a half percent of public school children are identified as students with disabilities and half of those are identified as having learning disabilities.  Many who do not use screen reader software would benefit from text-to-speech books.  I was told it is fair to extrapolate that 1/16 of the adult population have learning disabilities.  In Kentucky where universal design is followed in the public schools with the same accessible text available for all, teachers have discovered that text-to-speech has been a great boon to struggling students who had never been identified as having processing issues.  In addition, I was told that there are veterans returning from Iraq and Afghanistan with processing issues as a result of tramatic brain injuries and other injuries who will benefit from reading with text-to-speech.  Thus, the population that would and should benefit from text-to-speech goes beyond the print disabilities of the blind and dyslexic.  
 

Second, because I have mostly worked on blindness issues, I would have thought that the registration process would be very simple for school-age children.  I was wrong.  Apparently it is very expensive for children to identify the learning disabilities and if they cannot be traced back to a precise physical cause, then they don't easily qualify under the Chafee Amendment.  Moreover, if the teachers cannot sue the software themselves, the utility for the children is much reduced.  Moreover, a teacher who thinks, but is not sure, that the student can benefit from t-t-s software is not free to try it.  
 

Third, with older people who are newly struggling with disabilities and persons with lifelong learning disabilities who have not had adult diagnoses, a registration system poses the prospect of having to expend thousands of dollars to to qualify for your registration systems.  As a practical matter, they would likely all be excluded, even though they would likely otherwise be consumers of these books.  Those who work in this field made it clear to me that this is a significantly large population.  Presumably, the Author's Guild believes that the person with the learning disability should bear the cost of this diagnosis as a condition to access to information, but even if it does not, how would you propose to reimburse those who have to spend money to get tested.  
 

There was also concern, given the leadership by the U.S., to the international impact of such a system.  While it is true that some countries, like Sweden, require nothing more in the way of registration, than self-identification without verification or corroboration, there is great concern that requiring persons to register as disabled in many parts of the world could create problems even beyond the stigmatization and discrimination for registrants that would result from your plan here.  It also seemed to the callers that your proposal is at odds with the international consensus set forth in the United Nations Convention on the Rights of Persons with Disabilities that such persons are entitled to equal access to electronic information.  While President Bush did not sign and submit that treaty for ratification, as a candidate, President Obama pledged to do so and, so far, he seems fairly intent on doing what he promised.
 

Everyone was willing to participate in a call with you, if it was soon.
 

I was concerned that it would be odd for the organized blind to take part in pressing this matter publicly, given the outrageous fact that Amazon has not yet taken the easy and necessary step of making the Kindle controls accessible.  However, after the call I was advised by Dr. Maurer that the importance of having text-to-speech as an alternative ALWAYS is such that the organized blind are prepared to take an active public role with the other disability groups so adversely affected by your actions.
 

We recognized in the call that the interests that the Author's Guild are impinging upon may well be greater than was represented on the call and we will be taking steps to broaden the institutional effort to groups that were not contacted but will have to deal with what the Author's Guild is doing.  
 

Finally, it was clear to us that, barring a change of position on your part, we must undertake a major public educational effort to alert the public to the malign effect that your action will have on significant segments of the public.  In most places in the country there are not only adults and children with print disabilities, but parents of children with print disabilities and our experience in the past has been that these groups can be extremely passionate and effective in communicating their views to media and decisionmakers anhd that their interest in such issues does not flag.  We believe that we can present a fair and accurate picture that will cause the broader public to share our outrage and disgust and are taking the initial steps to plan that effort and we were unanimous in our commitment to bring that about in the most effective way possible.  
 

I trust that this will prove helpful in deciding how you would like to proceed.  Please do not hesitate to contact me if you have any questions.
 

Very truly yours,
Dan Goldstein




From: Paul Aiken 
Sent: Wednesday, March 04, 2009 6:03 PM
To: Daniel F. Goldstein
Subject: Re: AAP-Google Settlement
Dear Dan,

Thanks for the report.  I'll get a response to you tomorrow.

Best,

Paul


From: Paul Aiken 
Sent: Friday, March 06, 2009 8:57 AM
To: Daniel F. Goldstein
Subject: Re: AAP-Google Settlement
Dan,

We've almost pulled our response together.  You'll have it either by the end of the day, or first thing Monday.

Paul


From: Daniel F. Goldstein 
Sent: Friday, March 06, 2009 10:25 AM
To: Paul Aiken
Subject: RE: AAP-Google Settlement
Paul, 

Thanks.  I look forward to hearing from  you.

Best,

Daniel F. Goldstein
Brown, Goldstein & Levy, LLP




From: Paul Aiken 
Sent: Monday, March 09, 2009 12:47 PM
To: Daniel F. Goldstein
Subject: Kindle/Audio Rights
Dear Dan,

Thank you for your e-mail.

Authors, through their contracts, have long backed making books accessible to the visually impaired.  So has the Authors Guild, most recently through the terms of the settlement of our lawsuit against Google.  We also support efforts to make literary works more accessible to the dyslexic.  Such efforts are certainly in our interests as well as those of your constituents.

At the same time, audio rights matter greatly to us.  We've seen again and again that technology inevitably improves, often at stunning speed.  We think computer-generated audio is already a useful technology for general readers (Amazon apparently agrees, based on its initial promotion of the Kindle 2), and that its potential is enormous.  This poses both a threat and an opportunity to those who make their living by writing books.

The threat is clear enough.  We can't afford to surrender or substantially weaken an important market, particularly in the digital age, which has decimated so much of the print media.  

The opportunity is equally clear.  We don't want to stop this technology, we'd like to harness it, and we think it's in everyone's interest that we do so.

Only a small fraction of in-print books are available in any e-book format.  Uncertain economics are a big reason that major literary agencies are holding back the electronic rights to their lists of classic, in-print books.  Should agents and authors believe that the value of their audio rights would be undermined by making their works available as e-books, then they will hold back those works even longer, or choose to sell them only through channels that don't pose the same threat to their audio market.  This doesn't benefit anyone.

We think the better approach, for everyone who wants access to a broad range of e-book titles and the option to listen to them through computer-generated audio is to:

(1) Make computer-generated audio a legitimate market that authors and publishers would embrace.  We believe that the surcharge for enabling computer-generated audio with the purchase of an e-book would be modest, perhaps a dollar or two.  But this incremental revenue could add up, particularly if, as we think may prove to be the case, computer-generated audio becomes a valuable feature of e-books for the mobile-device market, as readers choose to take breaks from reading on tiny screens.

(2) Make relatively minor modifications to the Kindle, and other mainstream devices that may arise, to allow them to be truly accessible to the visually impaired, with computer-generated audio enabled for all e-books at no additional charge.  (As you mentioned on the phone and has widely been commented on, the Kindle is not navigable by most people with serious visual impairments.)  We're willing to do what we've always been willing to do:  work with you and similar organizations to make such devices available as soon as possible.  That was the substance of my proposal to you last week.

We think the end result would be good for all:  countless titles with computer-generated audio available at a modest price for the visually impaired or dyslexic.  For those visually impaired or dyslexic readers who went to the trouble and expense to certify their disability through existing programs, computer-generated audio would be available at no extra charge through specially modified Kindles and other devices.

To repeat a point I made on the phone to you last week:  we have no issue with text-to-speech for PCs, Macs and various assistive devices.  When it's a general consumer product intended primarily for reading books, however, it hits too close to our audio market. Authorship pays far too poorly for the vast majority of writers for us to watch that important market wither.  Times are tough and getting tougher:  we need every market we can get, so authors can afford to keep writing books worth listening to.

While we won't be changing our position with respect to Kindle's audio functions, we repeat that we'd be happy to discuss our proposal further or to meet with you at a convenient time to see if we can resolve these matters to our mutual benefit.

Best regards,

Paul

Paul Aiken
Executive Director
Authors Guild



From: Daniel F. Goldstein 
Sent: Monday, March 09, 2009 2:10 PM
To: Paul Aiken
Subject: RE: Kindle/Audio Rights
Dear Paul,

Thank you for your e-mail.  I will share your position with the interested parties, an ever-growing group, and respond tomorrow.  Speaking on my own behalf, let me share a few thoughts.

I do not understand your reference to audio rights, as the electronic files we are discussing are no more inherently visual than audible or tactile.  If the exact file sold by kindle were downloaded to a Victor Reader Stream (assuming the DRM could be unlocked by that device) it would be rendered as speech and refreshable Braille with no alteration of the file whatsoever.  What we are discussing here has to do with the capacity of devices and not the file that you have licensed to a distributor.  What we are talking about is no different from electronic large print, although, if I follow your logic, that, too, must be licensed separately for an extra charge (some people, after all who are legally blind can read with magnifiers).

I think the big difference between our positions is that it seems painfully obvious to us that there are copies of your books that your authors are not selling at all right now that would be sold if the mobile devices that can download or access books rendered them in an audible as well as visual fashion.  This, we are coming to realize, includes not only the blind and dyslexic, but those who are learning English as a second language, those recovering from strokes; indeed, the capacity to switch back and forth from text to speech and, hence from airplane to car, increases the convenience of reading and thereby the number of books everyone can consume.  But even with the last point aside, we are talking about customer bases you have never had that you would with electronic files that can be accessed by all Americans.  You, on the other hand, see these new customers as needing to pay extra for access, either to the authors or to third parties to authenticate disabilities.

Tomorrow our growing coalition will meet and I suspect that the disappointment with your position will be widely shared and that there will be a common appreciation of the need for persons who are, variously, children with processing issues, their parents and their teachers, the blind, the elderly, returning veterans, immigrant’s rights groups and their many family members and friends to make common cause against this short-sighted and distressing view.  

Best regards,
Daniel F. Goldstein
Brown, Goldstein & Levy, LLP




From: Paul Aiken 
Sent: Wednesday, March 11, 2009 2:25 PM
To: Daniel F. Goldstein
Subject: Re: Kindle/Audio Rights
Dear Daniel,

You're running up against basic provisions in author-publisher contracts. 

Author-publisher contracts are licensing agreements, in which all of the rights not specifically granted to the publisher are retained by the author.  You have put your finger on the precise problem -- defining rights can be difficult when it'ss an electronic file that's being sent.  Author-publisher contracts deal with this by defining the electronic rights licensed by the author to the publisher in terms of uses.  The contracts focus, essentially, on how the electronic files will be used by the receiving device.   

For most of the largest trade publishers, when authors grant publishers e-book rights, they license specifically the right to sell electronic displays of the text, nothing more.  Selling an electronic file that allows for the display plus an audio version of the work (no matter what the quality of the audio) is not a right generally granted.  In some cases, it is granted, but the use has to be specifically approved by the author.  As a result, most large publishers simply do not have the right to sell a book for a Kindle with computer-generated audio enabled.  We believe that tens of thousands of contracts fall into this category.

If Amazon were to reverse course, most large publishers -- the ones whose books your constituents would probably be most interested in reading -- would be contractually bound to pull their books from the Kindle.

There's a remedy for this, and that's amending the publishing contracts.  Publishers do amend contracts from time to time.  Frequently, the need to do this is to accommodate new technologies, or new applications of technologies, such as this. 

This is a complicated problem, but it is resolvable in a manner satisfactory for all interested parties.  We continue to believe that a market-based solution (so all authors and publishers are encouraged to modify their contracts to permit the uses your constituents want) combined with offering specially modified Kindles and similar devices is the way to go.

We stand ready to discuss this matter further.  I'll be traveling, but back in the office a week from Friday.

Paul



From: Daniel F. Goldstein 
Sent: Wednesday, March 11, 2009 2:10 PM
To: Paul Aiken
Subject: Re: Kindle/Audio Rights
Paul,
Thank you for this additional note. I will share it. We met yesterday by phone and I will send you an email by the end of the week, though I understand you will not be in the office. I understand the need to bring the leading publishers into the conversation and will do so. 

I think that the steps we are considering will impress the authors and the publishers with the size and hunger of a previously untapped market that will make the thought of a burdensome registration system and higher prices seem to be counter to your interests. I think that the merits of what amazon did has been obscured by the ham- handed way it handled this. Done correctly this innovation could have been welcomed by the authors and publishers as a revenue enhancing step that would have meant new sales without any of the cannibalization of print sales reflected in current ebook sales.

Since you are going out of town and have sought to maintain a good faith dialogue I will say that I hope by weeks end to be able to describe in some detail the steps that this quickly growing coalition will take to impress on authors, publishers and the public at large the strength of their desire to have, without a special burden, equal access to all the books that others read for enlightenment, entertainment, education and improvement. If indeed that proves to be the case, we may indeed be able to have a new dialogue that will focus on how mainstream devices should be improved to the benefit of all.
Regards
Dan goldstein

--------------------------
Sent using BlackBerry




From: Paul Aiken 
Sent: Wednesday, March 11, 2009 3:37 PM
To: Daniel F. Goldstein
Subject: Re: Kindle/Audio Rights
Thanks, Dan.  I look forward to your e-mail.

Paul
________________________________________________________________________
From: "Daniel F. Goldstein" 
Date: Sat, 21 Mar 2009 08:11:17 -0400
To: Scott Turow
Subject: kindle 2 and text-to-speech access

Dear Scott,

As you may remember, I have for many years represented the National Federation of the Blind.  In the last ten years, my focus has principally been on removing gratuitous barriers to equal access to electronic information and technology.  Recently, the opportunity arose for the for the blind and many others, for the first time in history, to be purchasers through mainstream access of a substantial number of books – at the same time as the rest of the world and in the same format.  Within weeks an otherwise estimable organization has slammed that door shut, excluding not only the blind, but many others who have not previously been part of the market for print books and who were anxious to become paying customers:  those who are print-disabled because of dyslexia or processing issues (perhaps as much as 6.5% of the population), recovering stroke victims and persons with spinal cord injuries (who must often lie flat – a lousy reading posture), and those who are learning English as a second language.  This same opportunity also meant that authors would be able to keep a rapidly growing segment of their market – aging baby boomers losing their sight, but not their love of books or new technologies.  Toni Morrison has said that she likes the large print option on the Kindle because her eyesight is failing as she ages.  She is not alone but for many, even large print has become a strain and need an alternative.   

The opportunity I am writing about is the text-to-speech capability of the Kindle 2 and remarkably, the entity that wishes to exclude readers from the market is the Author’s Guild, which, through the publishers, has bullied Amazon into arrogating to individual authors the right to discriminate and censor their audience by choosing to deny blind and print-disabled persons access to their books.  Perhaps these authors think that persons with disabilities are not a worthy audience for their words.  At least one publishing house has simplified the issue of dealing with their authors by requiring that text-to-speech be disabled on all Kindle Books and we are waiting anxiously to see if others will follow that disastrous path.

The issue goes beyond the Kindle – economics are driving the adoption of e-textbooks at colleges and universities all over the country.  Electronic books, whether Amazon’s or Sony’s or others will soon be or already are available on other mobile platforms like the iPod and the iPhone.  If the blind are shut out because text-to-speech is shut off, the educational and competitive disadvantages become even more severe and will once again consign many to being passive bystanders, rocking on the porch and cut off from the mainstream.  You, better than most, understand how important access to books is for a full and rich life.

I know you sit as an ex officio member of the Council of the Author’s Guild, so perhaps you know that Mr. Aiken, has proposed to address this issue with a registration system for the disabled that would allow special access to text-to-speech – an expensive, invasive and demeaning idea (maybe gold stars instead of yellow ones for the disabled to wear after registration?), or alternatively, a disability surcharge allowing those that do not want to register to pay extra for access to text-to-speech.  But the Guild wants something for nothing:  digital texts are not inherently visual, tactile or aural – whether they are displayed as Braille, heard or seen is a question of the capability of the device, not a question of rights.  

One thing that gives the lie to the Author’s Guild position is that it has accepted the provisions in the AAP – Google settlement includes provisions that all of the 20 million or so titles of books currently in copyright, but not currently offered for sale in print will be accessible, that is, can be purchased and accessed through text-to-speech software—without a registration system, disability surcharge or extra income to the authors for that feature.  Perhaps the Author’s Guild thinks that blind people will want to catch up first and read Bob Dole’s campaign biography, before reading the books that everybody else wants to read now.

Mr. Aiken says, however, that this is a contractual matter, apparently thinking this has something to do with audio books.  Audio books, as you know, are expensive to create, expensive to buy, often abridged, late in coming to the marketplace and limited to very few books.  The National Library Service of the Library of Congress and Recordings for the Blind and Dyslexic can do a very few books, usually years after their initial publication and the authors get not a dime.  Most of your works are not available either as audio books, but those that are have been abridged, or as special format books.  Our position is very simple:  we want to buy Kindle books like everybody else and increase the royalties authors receive.  We don’t want the Kindle books to be modified or made special in any fashion.  We don’t want rights anybody else doesn’t have when they buy that digital file.  We just want to display that same file in an accessible fashion.    

The rest of the world has explicitly recognized in the U.N. Convention on the Rights of Persons with Disabilities that access by the disabled to electronic information is a fundamental human right.  It is clear that the Author’s Guild stands squarely against this international consensus.  But this issue is so critical that a coalition, consisting, so far, of the National Federation of the Blind, the American Council of the Blind, the American Foundation for the Blind, the International Dyslexia Foundation, the Learning Disabilities Association of America, the American Association of People with Disabilities, the National Center for Learning Disabilities, the Bazelon Center for Mental Health, the National Spinal Cord Injury Association and the National Industries for the Severely Handicapped has formed to fight for that right.   

This coalition has agreed to summon blind, dyslexic and spinal cord-injured children and adults, their families, teachers and friends from across the country to participate in educational pickets at the Author’s Guild headquarters and at book fairs across this country, who will demand to know why authors want to deny them the opportunity to read.    Individuals who cannot attend those pickets but who want to use the Kindle and similar devices will post videos explaining their desire on YouTube and Face Book and e-mailing authors they want to read, but cannot asking why they wish to deny them access to their books and support an organization that insists on giving authors the right to censor who can be their paying customers.  We are setting up a website that will list those authors who support equal access and those, like the officers and board members of the Author’s Guild, who belong in the Hall of Shame.  Schools and colleges that want to assign electronic books will find themselves sued under the Rehabilitation Act and Title II and III of the ADA, as well as state laws requiring the purchase of accessible software and hardware.  The electronic book market, after all, must be available to none or to all.  For this coalition, this issue is their Birmingham and Roy Blount, their Bull Connor.  The stakes are too high and the number of people injured too many, so this has become a top priority for every one of these organizations.  The irony is that what we want will make the authors and the publishers more money by giving it a market it has never had before, but the value they place on the disabled represents tired prejudices about who counts and who has money to buy.      

Please let me know if I can answer any questions or if you would like to share any thoughts.  I am happy to share our correspondence with the Author’s Guild and the publishers who have contracts with Amazon.   I can be reached at this e-mail address or on my cell phone – 410-218-8537, as I will not be in my office until April 13.  There is nothing in this letter that is confidential and you should feel free to share its contents with anyone, or not, as you wish.   

I am looking forward to attending my reunion at the Fairest College this May, but appalled and shocked that it is my 40th.

Terras Irradient,

Dan Goldstein    

________________________________________________________________________

From: Scott Turow 

Sent: Saturday, March 21, 2009 4:32 PM
To: Daniel F. Goldstein
Subject: Re: kindle 2 and text-to-speech access
Dan. For generations the Authors Guild has supported the rights of the vision-impaired to free access to recordings of copyrighted texts. The Kindle has done nothing to change the Guild's position. But please do not allow yourself to be used as Jeff Bezos's shill. Bezos would like nothing more than to have the vision-impaired community bully authors into allowing Amazon to appropriate rights nobody meant to grant them. 

I suggest to you in friendship and respect that a less hysterical, accusatory or victimized tone will lead to an accomodation that fairly recognizes the rights of the vision-impaired to equal opportunities and of authors to protect their constitutional rights to exploit their copyrights. 

Sent via BlackBerry by AT&T





From: Daniel F. Goldstein 
Sent: Saturday, March 21, 2009 7:18 PM
To: Scott Turow
Subject: RE: kindle 2 and text-to-speech access
Dar Scott,

I want to make clear why I find your response as offensive as I do.  The individuals and organizations in this coalition have been dealing with copyright issues for persons with disabilities on the Hill for over fifty years, have addressed the United Nations on the rights of persons with disabilities to electronic information and have been involved in the drafting of that charter, have been at WIPO in the fight to get appropriate international positions, have developed DAISY and gotten it adopted as the e-pub standard by the International Digital Publishing Federation, have been privy to the negotiations that led to the Google-AAP-Author’s Guild settlement and can detail with precision who their friends have been and on what issues.  For several years now, the NFB, myself and George Kerscher have been pressing Amazon to add text-to-speech to the Kindle, because we believe that all hardware, software and information should be accessible.  However, you think you know better than they who their friends are and what their position should be.  I think that’s presumptuous, but I could be wrong, so I invite you to tell them directly why they are misguided.

I have a simpler view.  These groups want access.  The authors want more money and don’t realize that with access they will get more sales, but even if they don’t, these groups are entitled as a matter of right and decency to access.  I think that everyone understands each other perfectly.

Best,

Dan

Daniel F. Goldstein
Brown, Goldstein & Levy, LLP
From: Daniel F. Goldstein 
Sent: Sunday, March 22, 2009 1:45 AM
To: 'Paul Aiken'
Subject: accessible e-books

Dear Paul,

After thinking not only about my unpleasant schoolyard exchange with Scott, but also the surprise on our end that the Author’s Guild would suggest a registration system with little awareness of how such a proposal would be received, it occurs to me that unlike the disability community, which has long expected that every device with a visual digital textual display, from cell phones to computer screens to ATMs to appliances, has or will have the same information displayed aurally through text-to-speech software, the Authors’ Guild did not see text-to-speech coming on the Kindle and may, like Scott, have thought we were opportunistically jumping on Jeff Bezos’s horse.

I don’t know whether it is naïve or worthwhile to set out the history, but I will choose to believe the second, because you should understand that the disability community has been working for many years to ensure that all digital information is rendered accessible on devices that are accessible, that we have had and must have continued success in that venture, and that in each instance, incidentally, this has proved commercially reasonable for the affected groups. 

Our good friends at Bookshare and RFB&D understand that electronic information can be the great equalizer for those with print disabilities, that their work is a stopgap measure and that at the end of the day they will have been a helpful transition to all information being accessible to all on all devices, but that separate channels are not the answer and can never be equal.

This community is prepared to pay what everybody else pays for those devices and that information.  

In the days of DOS it was all simple – what screen access software verbalized was the code behind the screen:  text and navigational markers like paragraphs and page numbers.  After that it started to get complicated and, focusing on books, George Kerscher and others at the DAISY Consortium decided to tackle one-half of the problem:  ensuring that content was accessible by developing an XML language that would be a superior universal design.  DAISY is now the IDPF e-pub standard and any content in DAISY can be read by everyone.  To ease the creation of DAISY documents, Microsoft has introduced “Save as Daisy” on Word, a boon to publishers and authors alike.

Still, there is an enormous amount of content that was created without DAISY and appeared unlikely to ever be made accessible, until Google announced its partnership with major research libraries to scan and OCR millions of volumes.  By its very nature, all of this would be accessible if Google would display it in an accessible fashion.  So, Marc, Maurer, the President of the NFB, George Kerscher, Peter Jaszi (a copyright professor well-known to the library community), and I went to meet with each Google partner, discussed the historic mission of libraries and universities to give access to information and the necessity of having Google display all public domain material and search results of copyrighted material accessibly.  Our subsequent meetings with Google yielded precisely those results.  Thereafter, through the extraordinary efforts of Jack Bernard, a lawyer for the University of Michigan library, and, to the surprise of some, Allan Adler, the settlement of the Google copyright dispute guarantees text-to-speech access for every word of every book subject to that agreement.

At the same time it was sadly the case that currently sold e-books (other than Reilly Publishing books) were sold with proprietary DRM that limited access to devices that were themselves inaccessible, like the Kindle.  All that content waiting to be read and just out of reach!  We convened at the NFB a summit of publishers, including the AAP, the AEP, a variety of university presses, companies concerned with file conversion like Overdrive, distributors like Amazon, involved parties like Bookshare, Google and RFB&D to try to see where common ground could be developed and to be clear about our intentions.  

We began to meet with university publishers about offering their entire catalogs for sale in accessible formats, and those efforts will, I believe, soon bear fruit, so that they can be read on any device with text-to-speech software -- laptops, cell phones, Kindles, etc.  

This effort, of course, is about all textual material, not just books, so we pursued an initiative to make all web site contents accessible, and the successful lawsuit against Target and the agreements with other web site operators like Amazon have gone a long way to making the internet a friendly place for folks with disabilities.  

Out of nowhere, iTunes U sprang up with massive amounts of class materials available only through iTunes for hundreds of universities.  The NFB asked the Massachusetts A.G. to partner with us in demanding that Apple comply with Massachusetts law to make iTunes and iTunes U accessible while I simultaneously wrote all of the colleges and universities involved in iTunes U to acquaint them with iTunes’ inaccessibility and the legal implications of their participation.  Happily, in 6 months time, iTunes U had been made fully accessible and 3 months later, the rest of iTunes.

Two years or so ago, George Kerscher, Dr. Maurer from the NFB and I met with Amazon to discuss the Kindle.  We pointed out to them that if they added text-to-speech they would sell many, many more books and not just to the disability community.  Folks who started their book on the airplane could listen to the rest in the rental car and then buy the next book sooner.  Every parent of every child with a print disability would be insisting that the school buy their child a Kindle as part of the IEP and then the rest of the kids would wonder why they had to lug 50 pound backpacks while the dyslexic kid had all of his books in this neat little machine.  These would be readers captured for life.  We knew that Amazon was in the bookselling business and we knew that what we were proposing would sell more books to more people (something we naively thought you would like too).

Now colleges and universities, under pressure in some instances from state legislatures are pressing for the adoption of e-textbooks.  CourseSmart, a consortium of the largest textbook publishers has foolishly gone for inaccessible content through an inaccessible interface.  We are meeting with all of the colleges and universities that are contemplating doing business with CourseSmart or otherwise pursuing e-textbooks and we are helping schools write RFP’s that set out accessibility requirements.  If we cannot work out our dispute with the Author’s Guild, the e-textbook arena is probably where it will get judicially resolved – there are many statutes the disability community can use to prevent inaccessible e-textbooks while the Author’s Guild can try to argue that the disabled student must be excluded because no one paid for text-to-speech when the electronic file was licensed.  

We are in discussion with cell phone manufacturers about their failure to comply with Section 255 of the Federal Communications Act and I think most will find that the simplest way to comply will be to make text-to-speech work with all functions, not just those that are phone-related, especially if they want to continue to sell their phones to any federal or state governmental entity.  As you know, Google and Kindle are both going to start making e-book content accessible on these platforms.  They are all going to have text-to-speech because the disability community is not going to be denied either the tools or the information that everyone else has.

And that’s where it ends.  The disability community is not going to be denied either the tools or the information that everyone else has.  It has to be the same information through the same devices at the same price.  That’s the right thing.  

We have been working for this day for a long time, know that it is a fundamental civil rights issue and will never stop until we achieve it.  We don’t know if your fears about the fledgling audio book industry are right or wrong, though I have never met anyone who wasn’t print-disabled who liked text-to-speech, and we hope you can find ways to address that issue.  Those ways, however, cannot involve denying the disability community equal access to purchasing the same digital books everyone else can and reading them on the same devices everyone else has bought.  

I hope that this background is useful.

Very truly yours,

Daniel F. Goldstein
Brown, Goldstein & Levy, LLP



From: Jim Fruchterman 
Sent: Sunday, March 22, 2009 3:07 PM
To: Daniel F. Goldstein; Paul Aiken
Subject: RE: accessible e-books
As the CEO of Benetech (and the operator of the Bookshare project), I want to explicitly support Dan Goldstein and the NFB on the positions expressed below.  It is our position at Benetech that the optimal solution to the problem we created Bookshare to solve is that people with disabilities (and schools) can buy accessible books for the same price at the same time as everybody else.  I know that most of our members were prefer to have truly equal access to books, and be able to purchase them on an equal basis.  I would applaud the day when a library for the blind and print disabled resembles more of a normal public library as a secondary and minor source for books, rather than a primary source.  We look forward to working steadily towards that goal of increasing true access to literacy and books.  

When I’ve gone out to schools and state education agencies to talk about the wonders of Bookshare, the most common reaction has been: “Great, you’ve solved about 20% of my accessible text problem.”  There are far more children who will benefit from accessible text than qualify under the narrow copyright exemption.  I can assure you, these K-12 schools would much rather pay for an accessible copy than spend $300-600 of a teacher’s time to scan the book and get a poor quality facsimile of the original work.  Nobody prefers an OCR scan over a high quality ebook with structure.  

The content exists in accessible form.  The technology already exists.  We have the money.  Don’t lock us out.  

Separate but equal never is.  

Jim

Jim Fruchterman
President and CEO, The Benetech Initiative
www.benetech.org    


From: Paul Aiken 
Sent: Sunday, March 29, 2009 12:09 AM
To: Daniel F. Goldstein

Subject: Re: accessible e-books
Dear Dan,

Thanks for your e-mail, which provides useful background information, though it also badly mischaracterizes our position.  I'll leave that aside for now, since I think we've done all we can by e-mail.  I invite you to go back to my earlier messages to read our position and to better understand the nature of the rights authors have granted publishers through standard publishing contracts.

That said, we would welcome a good faith discussion aimed at working out a solution that addresses your concerns and those of authors.  In our experience, such talks need to be in person to be productive.  If you're still in Europe and want to confer soon, we could meet with your colleagues as a first step.

Best regards,

Paul




From: Daniel F. Goldstein 
Sent: Sunday, March 29, 2009 10:58 AM
To: Paul Aiken; Mehgan Sidhu; John Pare
Subject: Re: accessible e-books
Dear Paul,
Thank you for your email. Many organizations have joined the Reading Rights Coalition since our last email exchange. Since I am on my blackberry it would be exceedingly difficult for me to add everyone, so mehgan will forward this email to all concerned and copy you, so that you can communicate with everyone should you wish to do so.

If we have collectively misunderstood your position as set out in your emails, I am sorry. It is in everyone’s interest that we understand each other. To the extent that you see this issue as contractually limited, it would be helpful if you were to share the language from the various contracts that you believe bear on this issue. I have little doubt that you know more now about what this issue means for many potential consumers than you did at the beginning. We look forward to your educating us about the contractual issues further so that we can reach a resolution in a way that will provide universal equal access to books.

Talking sooner rather than later is best. As you may be aware, an informational picket in front of your office is set for april 7, an event which will be announced tomorrow. It would be in everyone's interest to resolve this issue before that date. To that end, I am prepared to cut my mini-sabbatical short and invite you to meet with the coalition at NFB Headquarters in Baltimore on Wednesday April 1 at 10 a.m. In the hope that this date, time and place will work for you we are racing across the north of spain from santiago compostela back to paris and I have no doubt that others will need to adjust their calendars, so please let me hear from you as soon as possible whether this will work.. 

I look forward to our meeting. Please feel free to call my cellphone.

Best regards,
Dan Goldstein 
--------------------------
Sent using BlackBerry




From: Daniel F. Goldstein 
Sent: Monday, March 30, 2009 10:01 AM
To: Paul Aiken; Mehgan Sidhu; John Pare; Theo Thomas
Subject: Re: accessible e-books
Dear Paul,
I need to finalize my flight arrangements if I am to fly back tomorrow for a wednesday meeting. It would be hepful to hear from you soon. 
Best regards,
Dan Goldstein
--------------------------
Sent using BlackBerry




From: Paul Aiken 
Sent: Monday, March 30, 2009 12:11 PM
To: Daniel F. Goldstein
Subject: Re: accessible e-books
Dear Dan,

Unfortunately, this week is booked up, and next week the holidays intervene.  Please call me when you're back, and we'll arrange a mutually convenient date.

Best,

Paul






From: Daniel F. Goldstein
To: 'Paul Aiken' 
Sent: Wed Apr 01 05:35:46 2009
Subject: accessible e-books
Dear Paul,
After my e-mail to you of yesterday, I received an e-mail from Dr. Maurer, asking that I convey to you his extreme skepticism that there is contractual language forbidding digital content from being rendered in aural and tactile displays.  Dr. Maurer, however, wants to give the Authors’ Guild every opportunity to establish that such language indeed exists.  Accordingly, I convey to you his request that before August 7, the Guild provide us either with the pertinent language or a statement refusing to do so.  

Best regards,

Dan Goldstein


From: Daniel F. Goldstein 
Sent: Wednesday, April 01, 2009 4:36 PM
To: 'Paul Aiken'
Subject: accessible e-books
Dear Mr. Aiken,

In my e-mail to you earlier today, I erroneously made reference to the informational picket as occurring on August 7, when I should have said April 7, 2009.  It is by that date that we would appreciate either having the contractual language to which you refer or being told that you will not provide it.

In addition, I am authorized by the Reading Rights Coalition to invite you or such representative as you designate to speak on April 7, 2009 and convey the Authors’ Guild position.  Since we are in the process of finalizing the speaker list, if you wish to take advantage of that opportunity, we would appreciate as much advance notice as possible.

Best regards,

Dan Goldstein


From: Paul Aiken 
Sent: Friday, April 03, 2009 8:41 PM
To: Daniel F. Goldstein

Subject: Re: accessible e-books
Dan,

Thanks, but no, we won't be speaking at your protest.

Paul
________________________________

